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- IN'THE CIRCUIT COURT OF TUCKER COUNTY, WEST VIRGINIA
JONATHAN WILSON, CHERI WILSON, and
STEVEN OWENS, JR., a minoy, by his mother,

personal representative, and next friend, CHERT WILSON,
Plaintiffs,
vl

Case No. 07-C-77

e o Judge Andrew N. Frye, Ji.

RUSSELL BARKLEY and

|| CINDY BARKLEY, . e . :
Defendants.

and '

o2 3
o2 T
2o 9 8
JONATHAN WILSON, CHERI WILSON, andl CoEL . O
STEVEN OWENS, JR., a minor, by his mother, o TEEL. = B
personal representative, and next friend, CHERY WILSON, Bast

' Plaintiffs, : . '

V. '

RLER
gL+
i

Case No. 08-C-67
MOUNTAINEER GAS COMPANY,
a West Virginia Corporation,

Judge Andrew N. Frye, Jr.

.
C
Defendant/Third-Party Plaintiff,
v | .
RUSSELL BARKLEY and
CINDY BARKLEY,

'I_‘Iii_rd-l_’arty Defendants.

ORDER DENYING DEFENDANT MOUNTAINEER GAS COMPANY'S MOTION FOR

RECONSIDERATION AND MOTION TO ADD ADDITIONAL EXPERT WITNESSES
AND GRANTING PLAINTIFFS’ MOTION FOR DEFAULT JUDGMENT -

On this 4™ day of Angust 2010, this matter came on before the Court, the Horiorable

AndrewN. Frye, Jr. presiding, upon the pending Motion for Reconsideration and Motion to Add

Additional Expert Witnesses filed by Defendant Mountaineer Gas and the Plaintiffs® Morion for

| Default Judgment. The Plaintiffs were present by their counsel, Dorwin Wolfe, Geoffrey Brown,

Page 1 of 25




AU, L,

1

ne, Y307 M £

AVIV FLDTAN

and Jeremy McGraw. The Defendant Mountaineer Gas was present by its counsel Harry F. Bell,
Jr., Pat A. Nichols, and Henry P, Sorett: Defendants Russell Barkley and Cindy Barkley were
present in person and pro se. |
Upon consideration of the arguments of counsel made this date and after thorough review
of the pleadings, this Court hereﬁy makes ﬂlé following FINDINGS OF FACT and
CONCLUSIONS OF LAW: -
Findings of F. uct tmd Procedural History

1. TIus c1v11 action is the result of a gas explosion at a bmldmg owned by Defendants
Bmklcy in Palsons West Vn:glma on October 17 2006 Plalnnffs who were tenants of the |
Barldey Defendants n the second story of the buﬂdmg, suffered injuries as a resulf of the
explosion. Defcndaﬁt Momltain_ecr Gas Company provided the natural gas service to the Barkley |
buil_ding. The explosion was ﬁwcgt-i'g.atcd bsv the West Virginia State Police and the Wcsé
Virginia State Fire Marshal and was deterrained to be an acc_idcntal éxPloﬁion caused by a
buildup of natural gas inside the residence. The investigators obtained items of evidénce from
the scene during the investigation. Employees of Mountaineer Gas were on scene and assisted
the Fire Maljshal in conducting line tests. Defendant Russell Barkley admitted to TFC Roy that -
he réﬁ&é&a ﬁatural gas pipe, which h_e'beiieved or was led to bélieve was Inactive, from the
interior of ﬂlc build_ing qn 'ﬁm we'gkend pri"m.'rtuthe explosion. The Barkley building was a total
loss. - | o

2. Subsequent to the explosion, the Plainﬁffs retained Attorney Dorwin Wolfe. Mr.
Wolfe contracted Wwith Casto Investigations to ascertain the cause and ol gin of the explosion ar
the Barkley building. Mr, Wolfe contacted a representative of Mountaineer Gas Company to

advise him of his action and Mountaineer Gas Company retained Attorney Harry F. Bell, Jr. to
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represent its interest. Mr. Wolfe advised Mr. Bell thet Casto Investigations was going to perform
an assessment of the property for his client, that Mountaineer Gas may observe same, that M.
Wolfe had no control over the fire scene, and that the City of Parsons was pressuring the
Rarkley’s to demolish the building because it was a safety hazard. Mr. Waolfe did reguest that
Mountaineer Gas obtain permission prior to entering the property to conduct any sort of
evaluation. Defendant Mountaineer Gas did not retain an expert to conduct an independent
examination of the Barkley building prior to its demolition and did not contact Casto -
Investigations to observe or participate in its review of the property. Mountaineer Gas has
asserted previously that it was denied access to the Batkley property and has stated the following
in 2 Motion to the U.S. Bankiuptey Coust:

“After the fire, Debtors [Barkley Defendants] granted access to the

property to the agents of the Plaintiffs in the Cireuit Cowrt matter and

denied access to Mountaineer. Very little physical evidence was

preserved and it appears that a great deal of potentially significant

physical evidence and attifacts were lost, disposed of, or destroyed.”

Second Motion to Extend Time fo File Progf of Claim and

Nondischargeability Complaint, p. 2, { 5, in part. June 29, 2010.

3.  Ray Griffith from Casto Investigations gathered some materials from the building and
placed those items in secure storage. He also took pictures of the scene and generated diagrams
of the layout of the building’s interior. Mr. Griffith did not conduct a NFPA 921 inve_stigatioh of |
the Barkley building. In his deposition, M, Griffith siated, with regard to his understanding of
his responsibilities at the Barkley building that “Mr. Wolfe was poing to-use his [Fire Marshall :
Smith] fire report. I was just there to recover evidence.” Deposition of Raymond L. Griffith, Ji.,
p. 21, In. 19-20, June 9, 2010.

4.  Athearings in this matter prior to the inclusion of Mr. Sorett as Counsel, Defendant '

Mountaineer Gas seemed to be relying on the conclusions reached by the West Virginia Fire
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Marshal and the West Virginia State Police which ruled the fire aceidental and cited the
discomection. of an active natural gas pipe from the interior of the home as the cause of the .
buildup of the natwal gas prior to its igniﬁon in the building. In this event, Defendant,
Mountaineer Gas would not be liable to the Plaintiffs. During the Februﬁry 18,2010 heating, -
Mz, Bell, counsel foi' Mountaineer Gas, stated, in the context of the discoyery issyes in thig L
fnatter that; - | |

. “In'addition, the fact that there are no new facts in this case, there is
nothing new that has come up. This building was destroyed. The

facts giving Tise to the incident: Mt Barkiey, 1 think, vndid the pipe;
-+ the gas migrated, and there was an explosion, Mountaincer Gas,
-~ umder law; under our tarifi's operatioxis, we are not responsible for -
anythmg an the inside.” February 18, 2010 Transcripf, p. 13, In. 17.

5. Defendant Mountamem Gas made no attcmpt to examine the ifems removed from the - -
Barklcy Bulldmg untll Mamh 2010 During the August 4, 2010 hearing on ﬂns matter, Mr..

801ctt stated the follong m hts algument

“Mourltalneel was aware of the mc1dc11t but they wete also awate fhat
whatever occurred, if it was gas, occuired on the customer side of the
meter. Under West Virginia law and its tariff, natural gas companies
have no obligation downstream of the meter. For that reason,

- Mouiitaineer elected niot to send somebody out fo investigate thls
'I}‘ansci lpr August 4 2010 JAVS Video Courtmom a1 20:55",

6. DePusutlon tcstlmony ﬁom Defendant Barldey and Rodncy Vandcvandel, an .,
employee of D_chndant Mountalneer Gas, regardmg the circumstances under which thc gasline . |
was disconnected in the Barkley building, seems to indicate that the Mountaineer Gas. ..

‘yepresentative was questioned regarding the safe removal of a gas pipe from. ;ﬁéintt:ridr_of_ then

building. The accounts of the conversation differ; however, the representative of Def‘e_mdmm'.

Mountaineer Gas did turn. on the main gas [ine and begin gas service to the property afier being -

' The Court is referencing the video recording system inasmuch as a transeript of this heaving has not been requested
or prepared.
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questioned régarding the removal of inferior gas pipe. This act or omission by the gas company . -

|| representative is the source of liability for Defendant Mountaineer Gas. -

+-7:  ME Vandevander was unable to confirm or deny having conversations with

Defendant Barkley regarding whether interjor gas lines were active or eould be safely removed

1l by Defendant Barkley.- Mr. Vandevander indicates that he cannot anfsWer definitively regarding

his contact with -Defe'ndant Barkley withowt consulting his gas service orders. These documents

would haVe been generated by Mr. Vandevander on the date of the sewme call to the Bmkley

bmldmg and mamtamed by Defendant Mountameer Gas. Defendant Meuntau1ee1 Gas although o

havmg been 1equested to do s0. in dlSCOVCly, has ot provided thls 1nf01mat10n to the. Plamtlffs f

and now clanns thdt it cannot ﬁnd these ducuments

. 8 3 ' Durmg 4 ple-tual heanng held Februaly 18 2010 ﬂ'llS Court was called upon to -

1esolve a dlSCOVElY dlspute between Plamtlffs and Defendant Mountameex Gas as to Ihe late -

demgnauon of exPerts The Coun’s Schedulmg 01de1 which was ag;eed to by all par’aes, -
reqmred 51multa11eous dISCIOSUlE of expelt witnesses to be made by Septembel 30, 2009 This
Orde1 was subsequently changed by and Agleed Olde}. submltted by all pr:n ties.in whmh it-was- |
o1de1ed that he parties “dlsclose any and aIl exPert witnesses, along W1th appmpuate Rule '

26 (b)(4) mfounatlon within thuty (3 0) days following the compleuon of the deposmon of

“Mountaineer. G‘as Company.employse Rodney Vandevander™. -Agreed Order, p. ‘2, Scpte_mber T

23,.2009: At no-time priot to the expn'atlon of the expert disclosure deadline did; the Defendant

Mountaineer Gas object to simultaneons disclosure of experts. Defendant Mountaineer Gas did .

| -notfile its expett disclosure with this-Cowt until February 16, 2010, M. Bell, Counsel for

Mountaineer Gas, represented fo this Court that the delay was an oversight by his office as the -.

2 Mr. Vandevander was deposed on December 1, 2009.
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attorney n his office that was handling this case had fallenill. This Court did allow Defendant
Mountaineer Gas to disclosé its expert, David Weber, late; however, the Court yuled that no more |

expeits would bé allowed. Fusthermore, the Cout directed that Defendant MountaineerGas. -

1 'make full answer to‘the Plaintiff’s interrogatories within 20 days of the hearing,

" 9. . Defendant Mouritaineer Gas made two supplemental disclosures within the Court’s .
new deadline®. The contents of this disclosure included traitiing records for Mountaineer Gas
1l employccs and operations manuals.  Neither of thcse disclosures contained any information

regarding the oplmon of the Deff:ndant s expelt Damd Webm

asa msult of not[ﬁcatmn that the Balklcy Defendants had filed for bankruptey protection on
: Octobcl 22, 2009 had 1ece1ved a dlschalge and had their case closed on Febmyary 9, 2010, and
had fazlcd to list’ Momﬂameel Gas Company as a potential clcdltm Upon a motion by
Mountaineer Gas to reopen the bankrilptcy- procccd‘mg, the U. S. Bankruptey Court reopened the |
Balklcy bankmptcy and stayed Ihese proceedings. Subsequently, the U. S. Bankauptey Comt
.lrfted the stay and thls case was’ allowed to proceed
. 1 i, ©. OnJune 14, -2010, the'Court helda hf;aring to address the rescheduling of the trial.
~The jury trial in this miatter has been set fqr the w‘%ék of Sepfembcr 20—24, 2010.. At this hearing,
befel1dant Moui;'tai_neer_Gés i‘éqﬁESted to disclose additional éxperts and to depose Plaintifs
- Attorney Dorwin Wolfe, !Déféﬂd'am Mountaineer Gas informed the Coust that they are- -
' cor‘i'sidé;-ing a possible spoliation claim based upon Aftorney Wolfe’s instructions to Casto.
Investigation not to condtict a NFPA 921 investigation of the Barkley Building. Defendant . -

Mountaineer Gas claims it has been prejudiced becanse a NFPA 921 fire investigation was not -

3 Pebmary 22, 2010 and March 3, 2010.
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conducted on the 'Barkley Bﬁilding and that without that investigation, its defense of the claim
was hampered — particularly without a diagram of the gas pipe lines within the structure. The
Court denied Defendant’s request to depose Dorwin Wolfe. The Court likewise denied the .
Defendant’s request to-add additional expert witnesses, in accord with its February 18, 2010
Order. Prior fo issuing the Order on July 1,-2010, the Plaintiffs filed 2 Mo!iohfor Scmctions
based upon Defendant Mountaineer Gas’s refusal to provide any information regarding the -
opinion of its Expert David Weber. The Court _he_td previously given Dafcn&ant"s 20 days fram
February 18, 2010 to disclose this information. The Cowit granted Plaintiffs’ motion and struck

Défendant’s expert David Weber end will not allow his testimony at trial. The Court

1nc01po1ared this 1ulmg in its July 1, 2010 OldBI

12. | Dcfcndaut Mountamccl Gas disclosed Dawd Weber’s 1nf01mat10n and opinion to the
Plaintiffs on July 12, 2010 and included samne as an exhibit in its Motion fo ' Reconsider This
Comrt’s J"ulj: 1, 2010 Order on Piaimiﬁ_%" Motion for Sanctions, For Leave to:Designate Experfs -
and 1o Modgﬁ: Sanctions. Plaintiffs filed a Motion Jor Defaulr. All motions were set for oral
argument on August 4, 2010

13 . On .Tuly 30,2010, Defendant Mounrameel Gas disclosed a hand-drawn dlagtam of the |
interior gas lines in the Barkley building which was prepared on. Octqber 19, 2006 (two days
after the explasion). The 'docmﬁent indicares ﬂuat it was “mcasurcd by Joe & Rod V.” who are ‘.
. Mountaineer Gas employees Joe Dignan and Rodney Vandevander.

14. . During the August 4, 2010 hearing, Defendant Mountaineer Gas explained the late

disclosure of this document as follows:

- “The document that was provided, the drawing, was initially prepared -
for Mr. Bell by Mr. Dignan in an effort to explain (inaudible), excuse
me was prepared by Mr. Dignan for Mr. Bell as part of an attorney-

" client communication, to explain, client to lasyer what the piping
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system looked like. It is an approximation, nobody ever dug out that
house 1o find all that pipe ... We elected to waive the privilege on this
-documerit because it seeied to be more fact that privilege
communication. Sa we waived the privilege on this and provided it to
- the plaintiff... We could have stoad our ground, said this is privileged, = -
put up a motion and objected. We thought this document should be
" disclosed.” August 4, 2010 Hearing, JAVS Video Coumoom at 19:05.
Defendant Mountaineer Gas likewise prepared a privilege log to present t_o the Court regarding - - |-
other documents in its possessiori. The deposition for Joe Dignan, the preparer of the- diagram, ~ |
was scheduled for Augist 5, 2010.

15:  After the August 5 2010 deposxtlon the Plaintiffs filed & Second Supplemenral
Memor cmdum in Support of Their Maz‘mrz far Default, wherein the Plamtlffs included excerpts -
from the Joe Dighari deposition. The following exchange took placc-g dvring the depaosition
regarding the preparation of the documént:

Q. [Plaintiffs’ Counsel] - “Why, again, did you oreate ﬂus sketch or

diagram?
MR. SORBTT: It’s a sketch. -
A. [Joe Dignan] Yeah, if you want to call it a sketch. So that

1 could remiember and-understand and maybe able to explain to
somebody what the fire marshal was coming off with.

Q. [Mr. McGraw] And WIIO did you think you would have to
explain it to?
- 'A. [Joe Dignan] * I'wasn’t sure. I thought, well, I bettc1, you

~ know, I better make some notes there.
. Joe Dignan Deposition Transcripr; Avgust 5, 2010, p. 110, In. 6-19.

Conclysions of Law: Mofion for Reconsideration and
Motion to Add Additional Expert Witnesses -

- 16. - Defendant Mountaineer Gas filed a Mofion for Reco;asr‘derﬁn‘an af the Cour{’s July 1,

2010 Order and argued that it was entitled to respond to the Plaintiffs’ Motion for Sanctions; that .
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the Cmut 1mproperly cxcludcd Mountamcer s exp ext David Weber, and that it should be allowed

to add addmonal cxpclt mtncsses

B i'7 Thc Court J:ccogmzcs that thls type of 1econ31delatioﬁ does not exist. undm the Wast . o
“'-Vn glma Rules Uf C1V11 Procedme howeve;. the Court is bound by thc dcmsmn uf the West - |
Virginia Supreme Eouit of Appealsn,wher_ezin it observed “[wle have also recognized that "[a mial] - |
court has plenary power to _:eéonsider,: ievise; alter; or amend an inteﬂocutoxy oxder][ ] : Coleman
- v. Sopher, 201 W.:Va. 588, 605, 499 S,E.Zd. 592; 609 (1997). - |

- 18 Argument on this isstie was not allowed at the August 4,'2010 hearing inasmuch as .

‘ '.-'thjs Court is not changing its. mind. Mountainser. Gas faited to abide by this. Court’s Order from | -

the February 18, 2010 hearing, Ttis Motion, Mountainger Gas admits that it did not suppfement
"Mz, Webet’s apinion in the prescribed time frame, but ¢laims that this délay can Be mitigated.
19, This Coilit does not appreeiate nor tolerate Defendant Mountaineer Gas’s attitude
towards’ Oxdels of tlus Court It was onIy by lcavc of this Couxt that Mountameel Gas was
-allowed to mclude Dav1d chm asan cxpmt masmuch as Mountaineer Gas had not dxsclosed; .-,'-‘.j- I
Inm tlmcly and in accmdancc with the Agreed Order setting the date for snnultaneous expeﬂ el
' dlsclosmc Dmmg the Fcbiuary 18, 2010 heaung, thxs Court set thc 2{) day deadline to have this .
| 1nf01mat1011 pr OVIded 10 the Plamhffs The Court fully mtendcd for Mountameex Gas’ to ccnmpl;r
with this disclosure deadline., Mountameel Gas’s argument that it was prejudiced by -
snmlltaneous e*{pelt dlsclosme 15 dismgenuous considering that itagr eed to Same not only ohee,
| 7 but twice* duri ing thls htlgatlon | |
20, Mountainser Gas has likewise claimed that it could not provide its expert opinion . -

because David Weber needed the testimony of the Barkleys, Mr. Griffith (of Casto

1 See Scheduling Order entered June 8, 2009 and Agreed Order entered September 23, 2009.
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Investigations), and M. Buchan (Plainiiffs expert), to form his opinion. Wi‘fh_'the excepti@n of
M. Buchan,‘ the other witnesses were all known to Defendant Mountaineer Gas prior 1o the
dcadlmc sct by the Court and the Defendant could have 1equested thcn dcpos1t10ns prior to the

cxpnatmn of the dlsclosure deadline. Ewdently the eatliest M, Weber could provide his opinion

‘I as to what caused the 'explo‘smn was July 16,2010, well past the deadline established by the. -

Cotirt'and two months after the original trial date in thi$ matter,

2057 The Court’s Joly 1, 2010 Order fully addresses the basis for the sancrion decision and | |-

itwill not be reconsidered.

) 2 As te the Motion to-Add- Addltmnal Wﬁnesses—thls Motmn has becn Plc‘“‘msh"made* ~

and rejected by this Court inits July 1, 2010 Otdet. This Motion w111 again be rejected now.

Thé time to designiate éxpert witnesses has expired and the Court will not grant leave for -

Mountaineer Gas to add additional experts.

‘Conclusions of Lav: Motion for Defunlt Judgiment

23 - The Plaintiffs have moved for a Default Tudgment in this case predicated npon the,

diseovery. abuses on the part of Defendant Mountaineer Gas. The Court recogaizes that this is

the thost severe sariction it could impose; however, there appeais to be no lesser alternative to : -
cire thee prejudice the Plaintiffs have suffered in this matter.
24 . : “The inherent power of courts to sanction misconduct im_'::ludés the authority to enter - |

default judgment orders in appropriate ¢circumstances.” Syl Pt 4, State ex rel. Richunond

Amegican Homes of West Vireinia, Inc. v. Sanders, Docket No. 35440, WVa -,

SE2d  (2010).
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25. . Inthe Richmond American deeision, the Supreme Court of Appeals of West Virginia

recognized that;.-

.= ~Imposition of sanctions of dismissal and default judgment for
serious litigation misconduct pursuant fo the inherent powers of the
- ‘coult to regulate its proceedings will be upheld upon review as a
proper exercise of discretion when trial court findings adequately
... ‘demonstrate and establish willfulness, bad faith or faudt of the -
offending party. Id., Syl. pt. 7 - |

26+ f:'ThﬁfR—i@lﬂﬂOlld—Alnci!iCa'n-décis'ioni\nfas';guiaéd?by-ﬂlc—Galtftls¥précedellt—in—B'aift_les—v_.—'—_f
Hinkle, 196 W.Va. 381, 472 S.E.2d 827 (1 996), wherein Justice Cleckley, wiiting for the:Cout,
explained the framework for issujng sanctions against an offending perty as follows: -

. “Althoungh Rules 11, 16, and 37 of the West Virginia,Rulcs of Civil
Procedure do not formally require any paticular procedute, before

" issuing a sanction, a court must ensure.jt has an adequate
foundation either pursuant to the rules or by virtue of its inherent
powers to exercise its authority. The Due Process Clavse of - -
Section 10 of Article ITT of the West Virginia Constitution requires

' that there exist a relationship between the sanctioned party's
migconduct and the matters in controversy such that the
transgression threatens to interfere with the rightful decision of the
case. Thus, a court must ensure any sanction imposed is fashioned

... . to addvess the identified harm caused by the party's misconduet.”
7 Id., Syl. Pt. 1. '

“In formulating the appropriate sanction, a cowt shall be guided by

. equitable principles. Initially, the court must identify the alleged- -
wrongful conduct and determine if it warrants a sanction. The

-~ ‘conrt must explain its reasons clearly on the record if it decides a -
sanction is appropriate. To determine what will constitute an

~apprapriate sanctjoi;, the court may consider the seriousness of the”
conduct, the impact the conduct had in the case and in the
- admintstration of justice, any mitigating circumstances, and
whether the conduct was an isolated ocenirence or was a pattern of
- -~ wrongdoing throughout the case, 1d., Syl. Pt. 2.

27. ° Accordingly, the Court has identified the following wrongful conduct on the partof . |-

Defendant Mountaineer Gas in this litigation:
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A, Written Discﬁve'ry Abuses.
Plaintiffs served their intervogatories and request for produetion of documents in March. - -
2009 Dcfcndant Mountamccr Gas had made some 1csp onses to-the Plaintiffs’ rcquests At the
Fcbrumy 18, 2010 hcaung, n giantmg the Plamtlffs Motion to Compel, Dcfcndant Mountameel

Gas Was, onimcd to pmwde “[a]ll dxscovely, twenty days from today » Febrzmry I 8 2010.

Heaz mg Ty AR ipT, p. 19, In. 1. The Defendant did provide two additional d1sclosutes prior o
|| the discovery deadline; however, fhese subinissions were fat from complete.’ As for the missing -
discovery, Defendant Mountaineer Gas’s counsel stated at the August 4, 2010 heating that ...

- “[vilhen Y got the Motion forDefault, we went looking-and had some.setio usexaminat—ion&abmlt—.-l —_

1l Plalnnffs Munon fm Default was ﬂled .Tuly 27 2010 and Defendant Mountameer Gas.
supplcmcntcd 1ts dISC()VGlY on Iu[y 30 2010. As this case has pro chssed the followmg acts and .

‘ 01mssmns in dlscovcly on the part of Defendant Mountaineer Gas have causcd plejudxce to the

what it Was that mlght be missing. ”AugusM 20] 0 Heari mg, JAVS Video Coumoom at 16:25. .

Plaintiffs.
ey 1 AFaiAlure to prévide-rEQuested dbéumentation ~ Vandevander Re&otds, B
- Plaimiffs deposed Rcdney Vandevander on December 1, 2009 Durmg his
_ dt;:posnmn he was questmncd at length regm ding his contact wu:h Defendant Barkley
E | while mspcctmg thc Barkley bulldmg priorto beginning natural gas service, Plamtlff's 2
“had bcen plOVldCd with some documcnts relating to M. Vandevandar s sexvice calls fo
) .the Baﬂ(ley bulldmg but were 1nf01med during the deposmon that other docmnents had S
- 7~becn generated relating to the service call. During his deposmon Mr. Vandevandm was -
unablc to answer specific queétions regarding the service call without referting to the -

documents he generated and submitted to Mountaineer Gas.
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Defendant Mountaineer Gas does not dény the documents existed; ii simply-cannot |- .

" ’locate the documents; Defendant Mountaineer Gas has represented to this qurt;tliat it. |-

~went loaking for the docuriients, but claims that these documents may have.been lostin ., |-

' theshuffle duiing the sale of Movmfainger Gas.

. This presents a difficulr situation for the tifer of fact. Rodney. Vendevander's.

' service calls to the Bakley Building'and his interaction with Defendant Backley .. .|
.- gonstitute the liability link betweén Mdunitaineer Gas'and the Plaintiffs: Plaintiffsand .= |~

" Defendants Barkley'ave prejudiced by Rodney Vandevander’s position because M. - -

e

e g S e

A e

" aiide‘fallﬁngIEililé-ﬁot—to'-haﬁ?&anilfndépejtidcnt-i't?;coiLé‘étibﬁfifith;e?:feﬁﬁiﬁu’s@dﬂ_ﬁs}an@: =
Mountaineer Gés cannot piovide his dodiimeénted account of the f;ve"nts thosc datéé.’, '

I~Iowcver, Defendant: Mountamecr Gk Tras asserfed that Defendant Balkley is not  being -

o nuthful m hls accounts of his m’teiactmns W1th M. Vandevandcr lclatwe to the gas pipes |-

| on ' the interior of the building all the whﬂc having in its custody and control (at.some : .

paint in time) documents that could tend to prove or disprove Mr. Barkley’s assertions. -

"The alléged loss of the Rodnéy Vandevander reéorcjis coupled with Mr. . .- -

- tactical advantage tp‘-Défendaﬁf‘él\’lidﬁh‘teiineer Gas that could potentially interfere witha - { -+

" rightful decision in this cage.: #3250

.l I‘axlure to pl omptly p1 avxde rcquested documentatmn Odonzatmn Tesfs

., Duung the dc:p051t10n of Rodncy Vandcvandez on December 1, 2009 hc mdlcated

 that Donme. McWﬂhams a fellow MO'IJIItﬁlnEEL G‘as employce d1d an odm 1zat10n test

aﬁcl the e'{plosmn and complctcd a written form :lndlcatmg the results of the tcst The

written form was given to Mr. Vandevander who filed it with Mountaineet Gas. - T-he
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- Plaintiffs renewed their fequest for this.information via letter 10 Defendant Mountaineer
©oGas’s counsel prigrto thc,-Cpm?s diﬁc_chi‘y cutoff. During thc‘-jc_i.éposition-o‘f Assistant - - | -
... ['ite Magshall Smith, he was questioned hy Defendant Mount_aineei- Gas regarding-the . | -
oy natural:gas-edorization tests pexformed, by agents of Mauntainéer Gas M. Srﬁith was - -
e TOT AWALS, that these tests’ had baen conducted by Dcfcndant Mountamccl ‘Gas. . The -
oy vesults of the odonzatmn tests were not pr ovided to the Plaintiffs until July 30, 2010." The ~
. . odorization fests were certainly discoverable information tha; ;was m‘ongﬁtlly..withﬁeld -

-+, from the Plaintiffs duting.the discovery-period. The withholding of this information- il

.. the trial threatens to interfere with a tightfitl decision in this case.

L .?é;ftéif -fhe»’_t:‘bm;ilctidn of the:rajority of the depositions a'inhd':iéss'-' than two months priorto-- - |- .-

fii.  Failure to raise a privilege objection to documents in its possession and

.- withholding same without any. cause — Joe Dignan Drawing, -
s I Mareh 2009, the Plaintiffs served Interrogatories and Regquests for Produection: ©

- of Documents to-Defendant Mountaineer Gas. Requests numbered 9 and 23 specifically

- __1‘_8,(11,1!’451?.‘1 the Defendant to disclose any di'aWingg ete. fela\_ting to this mﬁtté:r.; Deféﬁdaut.
.~ - Mountainéer Gas did not-disclgse thé existence of the Jo¢ Dignan Drawinginits -+ i ..
;.- responses.fo the discovery requests and did not claim any privilege relating to this-.

~ - document. On July.30, 2010, Defendaut Mountaineer Gas provided the dvawing to the

: ,pmues and ar gued at thc August 4 201 0 heaung that the dlamng was cons1de1ed by the

- Dcfendant to’ be a communication: bctween chent and attomey and thelcforc anﬂeged
- :'_ HOWGVBI the Defendant chose to walve the pnvﬂcgc and pr ovide thc document At the
-August 5 2010 deposﬂmn of .T oe D1gnan Mr Dlgnan d1d not testify that he p1 Bpal ed the

' 'document for h1s attomey, but rathcl f01 hIS oWl 1ec01d and undcrstandmg
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This drawing is very significant. Since the Febinary 18, 2010 hearing, Defendant

‘Mountaineer Gas has claimed that parties conspired to 'spoilS ‘the evidence at the Barkley -
*Building and failed to conduct an NFPA 921 examination of the structore. Defendant . - .
Mountaineer Gas has asserted these failures have made'it difficult for the company to

“* defend itself dgainst liability particinlaily since thete was no preservation of the piping.~ - -

sjrStena 01'-d1'awing of same to help the Defendant pfeparé its defense. . -

- The Defendant’s conduct is inexcusable. Failing to disclose the existence of the

document, failing to assert a privilege regarding same® disclosing it over a year after it -

. ‘was first requested and two months before frial, claiming féisélir’ that it fell under the
~protections.of attorﬁey—client privilege, having the benefit of the document while
'qucsﬁoning Plgintiffs witnesses and D(_:fendants Batkley during depositions, and all the
WHifé crying foui -over the mannér in which the Pla.intiffs‘developéd their cdise which

* Defendant Mountaineer Gas asserted foreclosed its ability to formulate the very .

document it has in its possession is hlétanﬂy wrongful ¢onduet which has impacted - -

- discavery to a point that it threaténs to interfere with'a rightful decision in this case.

; ‘Late Disclosure of Expert Witnesses.

- At the Feburary 18, 2010 hearing, thc Court was 1cquested 10 g,lant lcavc to the
Defendant Mountaineer Gas to disclose its expert, David Weber, after the deadline to do so had -
passed, Over the Plaintiffs’ objection and in cons’ider&tion of Defcndaﬁtfs _counsél’s illness, the "

Court aitowed the inclusion of Mr. Weber as an expert witness, but clearly ruled in response to- -

3 A complete d]scussmn of the spohatlon claim will follow in section 26¢. :

¢ Defendant Mountaineer Gas also artived at the August 4, 2010 hearing with a puwlege Iog The Court does not,
believe that these items had been disclosed and identified as privileged during discovery. Plaintiffs did not ask the
Court to review the documents fo ascertain whether a privil¢ge applied. However, this is another example of the-
Defendant Mountaineer Gas’s failure to note items as privileged initially to allow the determination of whether an
item truly is privileged to be addressed by the Court.
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. _issu '__ -f-:_-':_ - .__'-.'_: ___ o _._"_ R Lt

Plaintiffs® counsel’s inquiry regarding ththcr Defendant could continue to disclose additional -
experts that “No, thaf; time is over.” ‘_»Féb_rz{my 18, 2010 Transcript, p 19, In: 24,

o In light bf the vcrf pl_e,;ar order from the Court; Defendant Moizntaiheer Gas has cqnti_nv:1ed
to request leave to disclose additional expert witnesses, has filed additioni] expert witness. - | -
-disclosures as pgrt-éf_Motions, and has attempted to schedule _d’cposit.ions: of these expert... . - "1.7)
witnesses with oppbsing_ counsel in anticipation of the Court includlin‘_‘g thése-witl;esse_s.. -These

actions iiﬁicate_é cén-;plétcilack;pf i'éspect of the rulings-of this ,Com‘? 1'egarding ’_chi‘s-cﬁscdvery o

FUC U R S R U G UG RS P

e _ Accusations of Spoliation, ., LU L T AT T

~Affer Mr. Sorett’s inclué';ion as counse! for Defendanf Mounta;illcer Gas, accusationg of - |
s;aohatmn were first made agalnst the parties in the htigatlon The spohatlon case is-very weak:
gwen the dlSCOVCl)’ amissions by Defendant Mountamecl Gas. The ar gument by Defendant
-Mountainger Gas is that if was relying upon Mr. Wolfe’s repres cntation that he would have a
NFPA 921 111vest1gat10n completed anid that it was not given notice of a change in instructions to |-
Casto Invcstlgauons Defendant Mmmtameel Gas likewise asse1 ts that it way denied access 1o
the property pri ar to its demolition. . However, Defendant Mmmtameer Gas"wgs_ notified that an -

investigation was going to be conducted and that it could have representatives present if it -

- desired: Additionally, Mr. Bell, in a November 1, 2006 letter to Mi-,';Wolfe; advised that he 'was,.

going to have an expert present for Mountaineer. Gas during the Casto In{_rés_tigation review of the: |- -

" property and that he would coordinate that with Casto 'Inv_cstigatiqns.: Cﬁn_trmy 1o his __lettei', Mr, -] ..

Bell did not secure an EXpert to 1'evicw‘the Barkléy Building prior to its demoli'ﬁon.- _
Duung the August 4 2010 heaung, Defendant Mountamcel Gag madc the following .

pcrtmcnt admlsswn on the 1ec01d '
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““Nountaineer was aware of the incident; but they were also aware that - -
. whatever occuired, if it was gas, ocourred on the customer side of the
" ieter. Under West Virginia law and its tatiff, natural gas companies
_ haveno obligation downstrean of the meter, For that reason,
i Mountainger electéd riot to send somebody out to'investigate this.”
T ran.s'crr_pr August 4 2010 JAVS Vrdeo Cournoom at 20 557

o Thxs admlssmn Lung countcr to arguments or evmusly made by Dcfend ant Mountameel

:’..

Gas c1a1m111g that 1t was dsmcd access to the stluctule by the Balklcy Defendants and by Mr
L V'Wo!fc Obvmusly, 1t clccted not To mvestxgatc Addmonally, Dcfendant Mountamccx Gas s late ] -
» _ dlsclosurc of the Joe D1gnan Dlawmg mdlcatcs tI1at Dcfcndant Mountameer Gas d1d have total |
.access to rhe Barkley Bu1[dmg on Octobc1 19 2006 (two days aﬁer the explosmn) Fmall}r

| Defendant Mountamcm Gas dld not even attempt to rev1ew the matcuals cullected dmmg the

__ _Casto mvesngatmn untﬂ Ma.tch 2010 over IIuee yeals aﬁcl thcse items had been collccted

Thc spohatmn clann Is fnvolous and asa rcsult of the attcmpt to pmsue tlns claun thc spcmﬁc |

- W ongful cunduct o behalf of DefendantMountamccl Gas has occurred:

As lt 1‘elates to Dorwm Wolfe, Esq

N D01 wm Wolfc Bsq was the a’rrorney the Pla1nt1ffs hired 1mmed1ately afcc1 the
d - cxplosmn P1101 to thc June 14,2010 hearmg, Dcfcndant Mountameel Gas 1cqucstcd to u
o deposc M1 Wolfc mgardmg hIS case pleparanon 1elat1ng to hlS dll‘&thVCS to Casto -‘
Inveshgauons, speclﬁcally his mstluctmn not to conduct a full NFPA 921 mvcsugatmn
. ',of the bulldmg Durmg the .Tunc 14 2010 heaung, Defendant Mountamcm Gas Went |
_Authlough a Icngthy 1151: of the ways, in whmh 1ts case prepar atmn had been Impacted by thc

. acts of Mr Wolfc and 1mplo1ed the Court to allow both chscuvery and E‘Xpel‘t witnesses -

7 The Court is referencing the video rccc)rdmg system inasmuch as 2 anscript of this hearing has not been requasted
or prepaved.
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that would allow it to prove that Mr. Wolfc had prejudiced its case. All Plaintiffs were -
R ¥ asent in the Tucker County Courtloom du11ng this heaung |
Makmg a baseless attack agamst Plaintiffs™ counsel in open Court and in the
" plesence of Plamtlffs undemunes the attomey—chcnt 1clahonsh1p these Plaintiffs have
" with M. Wolfc. The Supretne Courtrof Appeals of West Vn'glma_ has prevmusly held - |
that “[a]ﬁ attorney's ndndelcgablc dufj of IOyélty 1o his client and the léﬁei of rust a

client plaCGs n h1s attomcy are .. cssentlal elements of thc attolney-chent rclatmnslup

DelziWarc CWC Liguidation Corp. v. Martin, 213 W.Va. 617,622, 584 S.E.2d 473, 478
" (2003). In fhis case, the Plaintiffs.éertaihly must have a great deal of trust and respect for
lMl Wolfe because they retained h1m almost immediately after this explosion, and Mr.
Wolfe has rep1esented8 these Plamtlffs for over three years mgaldmg this claim. For
' Dc_fcndant MOUntaineer Gas to arpue that Mr. Wolfe has destroyed evidence and that the
Defendant Mouvntaineer Gas wiﬂ be ablé to present evidence of this act to the jury,
a ' effectively plants scc&s of dcubt inthe Pl_aintiffs_minds_ as 10 whéthef they can trast M. -
| Wolfe to competently handle this_ lcése; _Th‘is is ;mam’eptable particularlf if the parties
j éttémpt to mediate fhis ¢laim prior tc; trial inasmuch aé the Plainﬁffs may be induced ifﬁto
. taking less because of a reduction in their level of trust in Mr, Wolfe. Tjais undertaking

_: by Défendant Mountaineer Gas ﬂii'éaténs_to interfere with a tightfl decision in this case.

fi. As it relafes to Barlde’jw Defendants.
The Barkely Defendants havé been pro'cccding pro se throughout this case. Th@j

have likewise been involved in a banlauptey proceeding during the pendency of this

¥ Mr. Wolfe, at seine point, brought in Mr. Brown and Mr. McGraw &g co-counsel on this matier.
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- matter in which_tth failc.d to list this civil action. Defendant Mountaineer G_f_as ﬁled a
E claim ag'ain_st‘_ the Barkleys in Bankruptcy Court requesting that any liability and damages-.
imposed n the Barkley Defendants be characterized as non-dischargeable. In its Second -,
Motion to Extend Time fo File Proof of Claim and Nondischdrgea:br'lity Complaint,
. Defendaﬁt Mountaineér Gas makes several accusations against the Barkleys and M. - -
- Wolfe reparding the investigation of the Barkley building, Ainr.lplyh‘;ig somgsmi of . -
- coIlusion-and fraudulent aetivity on.the part of these parties.. The Coﬁrt assymes __t_l_1at=__; .
- Mountaineer Gas is im'plyiﬁg in this filing that the Barkley’s denied access to the -
- property for Mountaineer Gés fn conduct an mvestigation b_ut allowed access to M;-. e
. Wolfe’s investigator who intentionally refused to conduct a NFPA 921 investigation to - -
' pi'ejudicé Mountaineet Gas.
§ - - "'The accusations in t_]ﬁs filing dated June 29,2010 aré simply untrue aqd ron
- O R counterto the admissidn_made by counsel for Defendant Mountaineer Gas on August 4,
2010 — ... Mountaineer-elected not to send somebody, out to investigate thlis_if" o
S| ﬂ'dﬂ.?ﬂ‘tjpt, August 4, 2010, JAVS - Video Courtroom at 20:55. Defendant Mou_gtainccr
_ Gas has made thésc spoliation tlaims and — for the béncﬂt df the Banktupicy Coutt, frand- |-
- -and collusion claims - placing the Barkley Defendants.at a distinct disadvantage to have
C e ‘defend themselves against the substantive claims in this c?ase and the fiinge spo liation
claim in Bankvuptey Coﬁrt.‘ This Court s’péciﬁcally finds an:cl cpn_cludes that no collusion |,

 or frand involving the Barkley Defendants and Mr. Wolfe has taken place in .thi'srmattclp .

® The Court would note that Plaintiffs’ counsel has on two occasions velunteered to provide copies of documents -
and discovery to the Barkley Defendants when the Barkleys® have represented that they did not receive These.
materials. The Court eppreciates the professionalism exhibited by Plaintiffs® counsel in dealing with pro se. .
Defendants and certainly wishes this were the rule rather than the exception in civil litigation. '
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fil.. Ay it relates to Casto Investigations and Firs Marshal Edsel $mith, -
- ‘Deféndant Mountaineer Gas has'alsn devoted COnsidefablé:argumeut and timein .

- -dlscovcry to crificizing the mvcshgatmﬂ conducted by-Casto. Investtgatmn and by West

. - Virginia Assistant Fire Marshal Smith in the context of sPOhatlon Defendant ".7._'.7-‘7',?

-Mountaineer Gas has-stated openly- on the record-that it was- conSdeung a-separate cause——

- ofaction against Casto Investigations relating to 11:s work on the Balkley building. If -

© Mounraineer did not believe that these investigatiohs were apprOpnate, it should have

retained an expert and properly disclosed that expert within the time frame to do so. A" |,

" collateral attack of spoliation is not approptiate, - -

.28 . The -m()ngful conducr enumerated in paragr aph munbered 27 and its. subpaﬂs is
ccltamly wor thy of sanchon by this Comt. In f01mulatmg an appt opuate sam:tmn the Court
| ’ may conmder the setiousness of the conduct, the unpact the conduct had in the case: and in the
gdmmwhatmn Df Justlce any ‘mltlgaung cn cumstanccs and whethm the c0nduct ‘was an xsolated
| o.ccuncncc or was a pattcm of wmngdomg ﬂuoughout the case.” Sy] Pt 2, Ba1tles 196 W. Va

at3 81, 472 S B 2d at 827 The acuons by Dcfcndaut Mountmneel Gas rise to the Icvcl of .

“serious hugatlon COnduct” as contemplatcd in syllabus pamt 7 of chhmond American dcc1s1on
'and mqune the most seuous sancnon of default Judgmcnt f01 the followwg reasons; .
| a | Defendant Mountameer Gas wxlIﬁJlly w1thheld the J oe D1g11an dr awmg durmg
dls covery, later claImed it was prmlcged matc11al (attomey— chent wmk pmduct pnvﬂege Whlch
‘it did not raise in its 1csp0nscs to Plamtlffs’ Requests for P10duct1011 af DDGUments) and less
than 24 hours after claiming the document to be attorney-client commchaum,dwork'pro duct
Dafgndént’S oW Witness_ tgst_i_ﬁed that the dmwing was done for his own réference i'ﬁthcr._thax_l
for M. Bell. While Withhbldixig fﬁis.dapﬁiﬁeﬂt Dé%eﬁdaut Moimtainccr Gas claix:n'ed itwas
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being prejudiced by the incomplete nature of the investigation conducted by Casto Investigations
—~specifioally its lack of detail of the intei'i_oi' gas pipes. Defendant Mountaineer Gas’s
withholding of the document also‘impacteéd the quelity of fact-finding in the depositions of all .
witnesies iheiein fho gas pipe layout was in issie. No lesser sanction than default will cure this
deliberate act by Defenidant Mountaineer Gas because the intentional withholding of both the - -
identity of the documeht arid the documen.t itself made preparation for trial more difficult and
ﬁi‘éjudiwd'the Plaintiffs 4nd Defendants Berkley. Furthermore, Deféndant Mountaineer Gas was -
dishonest inits assertion that it did not knew the details of the interior gas pipe layout. -
b - Deferidant Mountaineet Ges willfully failed to cooperate With written requests for.
dxscovery, speclﬁcally W1th 1espect o odonzation tests (whlch were pmwded late) and the
' Rodney Vandevandcr wnttcn matenals (Whmh wete not prowdcd at all). The non-disclosure of |
B the Rodney Vandevandel matenals canveys a huge tactical advantage to Defendant Mountamee1 |
' Gas becaﬁse M, Vandevande1 has tesuﬁed in lns deposmon that he dges not know What L
o ‘happ ened at the Barkley bm[dmg without consultlng his notes f101n that day and Mountamem
B 'Gas cannot pro\ude that documentatmn Mr. Vandevandﬂ 3 contact with M1 Barkley is the ‘
-~ source of Defendant Mountamecl Gas s 11ab111ty in this matter and a cIcal undemtandmg of what =
transmred between these 111d1v1&uals is kcy ta not only the P]amuffs case agamst Mountamcer
‘Gas but in Defendant Mountamccl Gas s clann agamst Defendants Barkley Defendant |
Mountameex Gas § excuse that it cannot fm.d the documant and blammg same ona sale of the -
con;pany may bc more compelhng had Defendant Mountamcel Gras nat hldden the existence of
_the J oe D1gnan d1awmg throughout dxscoveiy As it stands the Court cannot be sausﬁed that .

Defendant Mountameer Gas is tmthfully 1ep1e.sentmg the status of these docixments
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* ¢ The allegations of spoliation leveled against quwin Wolfe represented abad.

| spoision i has uled givem the admission by Defendant Mountincer G counsel thet . |
Mountaineer elected not to, écn_d someone out to investigate the eXplo"s.iorf.; 'Plj'}c_u{ tothis .-
admissiong'DeféndantMotmtéinéér Gas claimed that it was preve11teci fl‘oi'i.l_l accessing the
property by the Barkleys (evidently in co_lluﬁon_ﬁvith M1 “Wolfe) anci that M. .Wplfe ditgpte_d_ =
o || that Casto investigations _ndt_conﬂuct _ajNFPA 921 imééstigation.whcr; Dé:%ei_ldant_ Mountaineer . - |
| Gas was relying on same.: Furthermore, Defendant Moﬁntainecr'Gas;s stétcmcnts at the June 14,. . 5
1l 2010 hearmg 1ega1d1ng patential mdcpcndcnt spoliation claims that the Plamtlffs ‘mayhave .
against Casto Invesngatlons in the Plaintiffs’ presence, which was 2 ﬁuther aftempt to yndermine
the attorney—chent relationship between the Plaintiffs and M. Wolfe, partm.ulariy-smge Casto. .-
_ Invesugattons was. hired on the Plalntlffs behalf by Mr. Wolfe. - | | |

. 4 Forall other reasons indicated in the identification of;wmngful conduet section.
i S 25, - Thc Court was not prescntcd with any mitigating factors to exeuse Defendant ,

7- Mountaineer Gas’s bchavml in this action. The only mfoxmahon piesented by way of mitigaTion
| was Defendant’s claim that some documents had been lost durmg the sale of Mountainger Gas

Th1s does not explam why it was not untll receipt of the Motion for Default that “we went.

Mountaineer Gas Just discovered thc withheld information 1rmnc'd1atcly prmr to supply_mg iton .

July 30,2010,

30,  The actions by Defendant Mountaineer Gas seem to indicate a pattern of conduet. -

After the deposition of Mmmtaincér (as employee Rodney Vandevander on December 1, 20()9, .|
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+ .|| the Defenidant Mouwitaineer Gas was first seriously concerned about their potential liability 1o the - | -
Plaintiffs. At this poinf, Defendant Mduﬁta-iﬂéér:-Gaéihad not conducted afi'cvi‘éw of the property |
|| by its expert, the building was already demolished, and expeit fMtnésﬁdié@:]os‘urcs We:e;diie 300

- days after the deposition; Instead of forrulating a-defense, Defendat M'("nii‘itainéér-hﬁas went o

|| the offensive accusing the Pal‘_tics-ofa\iidencerspﬁliatmn’-and 1'cfusmg'-ta'j:irolvid'e"i'eléﬁ;'aht‘ SRR G

~|[discovery Timely: TliiswWas certamly a pattcm ‘of vonduct and a pur poscful plaix of détion by

-'Defendant Mountameet Gas. -

EOD IR o3l LI 'f.In[light.oi'allzthe’Wrongﬁﬁ?and;s'anctidﬁable-'céridﬁctEy,D;efelidantMountﬁin&r‘Ga‘s'f R

and in consideration of this conduct’s threatfo a rightful décision in this éa‘sc‘:", the Courthasno.« 7 = ¢

||-choice but-to’ impos&-the sanction of defatilt Judgment.- Cbn’tinuanccsiandg Defendant’s offer to :
' ,brmg witnesses in fol deposmons ‘onits dite will not Gire thé harm to the Plamnffs -Cse:
'-Dcfendant Mouritainees Gas has plewously been subject to a Motion 1 to Compel which resufted - | ™
BRI --_m:;a-Court Ordér thatg1t:laxg'ely ignored, ‘and subsequent lost -ItS"eXpert'mtncSS (which was:
;,dlsclosed late and allowed by leave of thlS Couit)-on Plaintiffs’ MOTJ.OII to Strike, -Bvidently. -
w1 lesser sanctlons do nothave the desired: eﬁ'ect of bringing’ dlscovc1y in ﬂns matter fo cmmpletmn; S
‘__Plamtlffs are enutled to have this case brought to cmnpleuon masmuch as the mjmy occurred’in - |
2006. and the mafter has been pending agamst Mountaineér Gas since 2008 Plamtiffs have:,
d1l1gently prepaved theircase and have been impeded by the conduct of Ihe Dcfcndant i, 1efusmg
o provide requested dlscov31y.111f01mat10n.::- - | |
R * i 7 7327 Futhérimore; Tt wotld be unfait to the 'Bairldéi?;Défcﬁdéhfé 'it)i“:éllbﬁ'the;claiﬁi‘s‘:"."-" TR
leveled against them be‘Defcnda:_nt Mountaineer (Gas.to stand based upforfthe same identified

misconduct comnitied by the Defendant Mountairieei Gas, “Asto Plaintiffs clainis dgainst the * |

Batkley Defendants, Défendé_r_itrMountaiﬁecr Gas’s conduct has deprived the Barkley Defendants |~
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o ‘ameaningful Dpp_m‘mnity to defénd themselves; in pavticular the refusal to provide .

docimentation relating to Rodney Vandevander’s gas service call at the Baikley:building and -~ |-

o |are reasonably‘_xiecessai‘f}rgfdr the ‘administration.of justice within the scope of its-jurisdiction.” 14-

<+ || Am. Jsis, Courts; section 171, Syl. Bt. 3; Shields v: Romine 122'W.Va, 639, 13:SB:2d 16,

L (1940); the-Court will dismiss these claims, © .. * -

-« > AGCORDINGLY; it ishereby ORDERED: . .

.+ i wDefendant Mountaineer Gas’s Motion for Reconsideration and Leave-to Add'

It Additional Witnesses is DENIED: -

2 ~-.r,.‘f-i-'-'Plﬁinfiffé’.-Matioﬁ]‘br Deﬁmltils GRANTED.

3 G + ‘Defendant Mountaineer Gas’s Third Party Complaint is ﬁISiVIIQSED X
R Plamtlffs Complamt as it relates to Defendants Russell Barkley and Cmdy Balklcy, Al
- |/ is DISMISSED: I ‘
- 3. Thestyle of thls case shall hcnccfolth be: JONATHAN WILSON CHERI WILSON, -
and STEVEN OWENS, JR a minor, by hIS mothe1 pc1sonal 1eplesentat1ve andnext fifend, -
- Cheri ‘Wilson, Plaintiffs v. MOUNTAINEER GAS COMPANY, a West Vngm:la Corporation, | e
|| Defendant.: :Civil Action:No:. 08~ C 67. & |
oG, This matter is hereby continue& llﬁtil‘ScptcmEef 8, 2010 at the hour o 9:00 am for a -
| ;p;—_e;trial'-._(:gﬁferell':cc-."i;'l‘-_],iejufy.. trial on thé iésue of damages only shali camﬁlen(:e: on September -
:,20, 2010 at.the h_ou_v'of 9:00 a‘_.rﬁ. for jury s:elcction immedia{ely foIqued by opeﬁing statements
‘end the presentation of evidence. The _Coﬁrl: is reserving the entire week of Septémber 20, 2010 kR

“for this:trial.
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7. The Cirevit Cletk shall provide a copy of this Order to all counsel of record, an atiest

‘North‘qmrDi_strict‘of*WEEt‘V’ifgiﬁ“ia‘fﬁf ﬁ]i”n_“g‘iﬁCasgNﬁTOQ_-O?._BQ& -

8L .Objec:ﬁni,ls,to,é-ny,adycrsc;rulings,by,thc,CouiLareherebyfsavcd

o
ENTERED thised) day‘QfAugust 2010.

T - JUDGE Y '

ATRUECOPY: = o e
CATTEST: © " “NNA JEAN BAVA, CLERK .

‘ RCUIT GOURT GF TUCCZ . CUNTY, WV
BY, b [VE4/ND ~ pEPUTY
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