IN THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA

BERNARD BOGGS, as administrator of the
Estate of HILDA BOGGS, deceased, as personal
Representative of the statutory beneficiaries of the
Wrongful death claim herein asserted and in his
Own right,

b

#*

CIVIL ACTION NO. 03-C-296
Waters, C.J.

Plaintiffs,

V.

* R E w

CAMDEN-CLARK MEMORIAL HOSPITAL,

%
*

Defendant. *

ORDER GRANTING PLAINTIFE’S RENEWED MOTI ON FOR SANCTIONS AND
MOTION FOR ATTORNEY’S FEES

Presently pending before the Court is the nature of the Sanctions to be awarded pursuant
to Plaintiff’s Motion for Sanctions, previously GRANTED on December 19" 2005, as well as
Plaintiff’s Renewed Motion for Sanctions and Motion for Attorney’s Fees, argued on July 10”},
2006. Having considered the detailed record in this matter, the briefs and legal authorities
submitted by the parties, the testimony presented on the reasonableness of the fees and the oral
argument of counsel, the Cowt is of the opinion that the Plaintiffs Renewed Motion for
Sanctions and Motion for Attorney’s Fees should be GRANTED in part, and that Plaintiffs
attorney’s fees and costs in civil actions 03-C-296 and 03-C-623 should be SHIFTED TO THE
DEFENDANT, Camden-Clark Memorial Hospital.  The Court’s }“ indings of Fact and

Conclusions of Law, as required by Heldreth v. Rahimian, 219 W.Va, 462, 637 S.E.2d 359, Feb

21, 2006 (W.Va. 2006) are as follows:



FINDINGS OF FACT

1. Plaintiff filed these consolidated civil actions against the Defendant and others in
2003, alleging negligence, wronglul death, fraud, spoliation of evidence, fraudulent
concealment, the tort of outrage, negligent credentialing, and vicarious liability for certain of
his claims. See Plaintif”s Complaints in Civil Actions 03-C-296 and 623, filed on June 30,
2003, and December 19, 2003, respectively, |

2, The Defendant, Camden-Clark Memorial Hospital Corporation (“Camden-
Clark™), denied the bulk of the allegations in each Complaint and following disposition of a
number of procedural issues, the parties commenced discovery in late 2003 and early 2004.

3. On approximately September 20, 2005, Plaintiff filed 2 Motion for Sanctions
pursuant to Rule 37 of the West Virginia Rules of Civil Procedure,

4. A hearing was conducted on this Motion on December 19, 2005, and this Court
granted Plaintiff’s Motion. At that time, the Court noted that it would take the nature of the
Sanction to impose against Camden-Clark, and/or its counsel, under advisement. In addition,
this Cowrt noted that it would review the extensive record of this case.

5. In March of 2006,_ the case was tried and the jury returned a verdict in this case
favorable to Mr. Boggs.

6. On or about May 22, 2006, Plaintiff filed a Renewed Motion for Sanctions and
Motion for Attorney’s Fees for misconduct committed by Camden-Clark and its counsel
throughout thé course of this case. A hearing was conducted on this Motion on July 10, 2006.
At that time this Court indicated it would take the issues presented under advisement.

7. Subsequent to the hearings of December 19, 2005, and July 10, 2006; after

reviewing the complete record of this case; and after considering the briefs and arguments of



counsel, this Court has determined that Camden-Clark, and its counsel, have commiited
multiple acts of litigation misconduct towards this Court and towards the Plaintiff,

8. The Court will address representative acts of misconduct in this Order together
with the procedural and legal grounds it has considered in reaching its determinations.

L Camden-Clark’s Answers to Written Discovery

a. Plaintiff’s First Set of Discovery Requests: Interrogatories

(1) Interrogatory Number Three

9, On June 7, 2004, the Plaintiff served his initial set of discovery requests upon
Camden-Clark. Interro gatory Number Three stated as follows:

State the full name and last known business and residence address and telephone

number of every person known to you or your attorney who has knowledge of

any discoverable matter with respect to the subject matter of this civil action and

give a description of the information and/or knowledge possessed by such
person.

See Plaintiff™s First Set of Discovery Requests served on June 15, 2004,
10. Camden-Clark, stated in its answer 1o this interrogatory, filed on or about July
15, 2004;
Discovery and investigation are in their most rudimentary stage and it is
impossible to give a global answer 1o this inferrogatory. At present, those
persons with knowledge of any of the relevant facts and circumstances
surrounding this case are identified in the medica] records ...
See Camden-Clark’s Return to Plaintiff’s First Set of Discovery Requests served on July 15,
2004,
. Counsel for Camden-Clark signed these answers and the Risk Manager for

Camden-Clark, Sherry Johnston ("Ms. Johnston™) verified that these answers were true to the

best of her knowledge. Id,



12 This discovery response served by Camden-Clark was erroneous and both its
counsel, and its certifying representative J ohnston, had reason to know this.

13. At the time these answers were served, Camden-Clark knew that at least the
following persons had or could have discoverable knowledge regarding this case: Rebecca J.
Hines, Roberta Howard, Cynthia Carpenter, Cynthia Kern, Ms. Johnston, Todd Kruger and
Thomas Corder. |

14, Documents in Camden-Clark’s possessiqn (in the form of notes, memoranda,
interview summaries, and e-mails, among others) and subsequent depositions later verified that
cach of the individuals identified in Paragraph 20 had discoverable information and that
Camden-Clark, its risk manager fohnston and its counsel, Richard Hayhurst, knew this.

15, For example, Rebecca J. Hines (“Ms. Hines™), a nursing supervisor, had written
a detailed email on the subject of Mrs. Boggs’ aborted surgery. Crucially, the email from Ms.
Hines revealed that Nurse Hines had instructed everyone in the operating room during Mrs.
Boggs’ aborted surgery to document whai they had observed. Since Camden-Clark repeatedly
denied that it possessed notes from the operating room personnel, a claim that later proved
false, the omission of Ms. Hines’ name and the concomitant failure to produce her email was
highly material.

16.  Additionally, perhaps the most egregious omission was that of Sherry Johnston
herself. Ms. Johnston, the Hospital’s own corporate representative, had interviewed at least
eight key witnesses and possessed numerous documents ctitical to the facts of this case.'

Moreover, Ms. Johnston had specifically instructed at least two witnesses to “throw away” or

' The documents included witness interviews, witness stateinents, contemporaneous notes from relevant personnel,
emails regarding what happened to Ms, Boggs, telephone logs, lists of CRNA privileges, information regarding
the time indexes that disappeared from M. Boggs EKG strips, variance histories for the doctors involved and
other relevant materials. '



“destroy” notes, copies or documents, they had made regarding Mrs. Boggs surgery and she
had documented that she did this. This evidence was directly relevant to the Plaintiff's claims
of fraudulent concealment and spoliation, but Ms. Johnston was not even identified as a person
having knowledge of the matters, despite the fact that she herself verified the interrogatory
answers, referred to in Paragraphs 9 - 11 on behalf of Camden-Clark,

17. None of the individuals identified in Paragraph 13 are identified in the medical
record of Mrs. Boggs, and Camden-Clark never supplemented its response to Plaintiff's
interrogatory pursuant to Rule 26(e) of the West Virginia Rules of Civil Procedure. The full
scope of these individuals’ involvement in the case was only fully disclosed when the
previously withheld documents were released to the Plaintiff by the Court on February 10,
2006. Plaintiff was significantly prejudiced by the failure of Camden-Clark to reply to the
discovery, as he had not taken depositions of some of these individuals and had 1o opportunity

to conduct further discovery based on the notes they had made in the scant days left before

trial.*

(i)  Interrogatory Number Four

18. Interrogatory Number Four of Plaintiff's First Set of Discovery Requests stated
as follows:

Identify by name, residence and business address and residence and business telephone
number, all individuals who participated in the care and treatment of Hilda Boggs while
a patient at Camden-Clark Memorial Hospital Corporation and for each individual,
identify their position, duties and shifi(s) worked while Hilda Boggs was a patient at
Camden-Clark Memorial Hospital Corporation and describe what was done by each of
these individuals and when it was done and identify all documents which memorialize
what was done by each such individual.

See Plaintiff’s First Set of Discovery Requests served on June 15,2004,

* The Court notes that discovery in this case was closed on January 6, 2006.



19 Camden-Clark, in its answer to this interrogatory, filed on or about July 15,

2004:

medical records, qv., and which are incorporated herein pursuant to Rule 33(d) and Rule

10(c) of the West Virginia Rules of Civil Procedure, The defendant acknowledges its

obligations under Rule 26(e) of said Rules.

See Camden-Clark’s Return to Plaintiff’s First Set of Discovery Requests served on July 15,
2004.

20, As discussed at Paragraphs 13 - 17, supra, the representation that the medical
records identify all of those persons with knowledge of any of the relevant facts and
circumstances surrounding this case is erroneous.

21. Inaddition, the representation that the medical record identifies all of the persons
who participated in the care and treatment of Hilda Boggs is also erroneous,

22, At the very least, two mndividuals who participated in the care and treatment of
Mrs. Boggs were not identified in the medical record of Mis, Boggs.

23, First, Ms. Hines, nursing supervisor, participated in the resuscitation effort
involving Mrs. Boggs. No documentation of her participation in these efforts is contained in
the medical record of Mrs, Boggs.

24, Second, Bernice Burns ("Ms. Burns™) also participated in the resuscitation effort
involving Mers, Boggs. Once again, no documentation in the medical record of Mrs. Boggs
clearly demonstrates her participation in these efforts. Mrs. Burns was a crucial witness who

later testified that she made notes about what happened to Mrs. Boggs and gave them to the

hospital, but the notes were never produced by Camden-Clark.



25, In addition, the representation that Camden-Clark’s investigation of the facts
surrounding the events involving Mrs. Boggs was in ‘their most rudimentary stage’ was false.
In fact, Camden-Clark had conducted such a comprehensive investigation by the time of the
{iling of Plaintiff’s Complaint, that Ms. Johnston’s claim Investigation file included hundreds of
pages of documents, including, but not limited to:

a. Witness statements:

b. E-mails;

¢. Interview summaries:

d. CRNA privilege reports;

e. Nurse’s personal notes;

f. CRNA’s personal notes;

g. Claims notices to insurers;

h. Variance histories for the doctors involved;
1. State agency investigations;

j- “Root Cause Analysis”; and

k. Letter from the treating cardiologist,

26.  Finally, Camden-Clark’s answer to this interrogatory was false in that it failed to
identify the documents which memorialized what each of the persons who cared for and treated
Mrs. Boggs did. As was later determined, at the time of the filing of this response, Camden-
Clark had in its possession, which it failed to identify in its response to this interrogatory, at
least the following documents:

a. Interview summary for Anna Haney;

b. Interview summary for Sheila Sleeth;



¢. Interview summary for Ms, Burns;
d. Interview summary for Ms. Hines;
€. Interview summary for Betsy Collins;
f. Interview summary for Charles Weddle;
g Interview summary for Denise Humphries;
h. Handwritten statement of Sheila Sleeth;
i. Handwritten statement of Denise Humphries;
J.  Handwritten statement of Charles Weddle;
k. Handwritten statement of Betsy Collins:
I Written notes of Anna Haney;
m. Written notes of Evelyn Melvin;
n. E-mail from Ms, Hines; among others,
27. Finally, Camden-Clark asserted that it acknowledged its obligations under Rule
26(e) of the West Virginia Rules of Civi] Procedure but it failed to ever supplement the answers
it provided to Interrogatories Three or Four,
28. As discussed, herein, the identification of these witnesses and docmnents, Just
weeks before trial, provided crucial mformation to Plaintiff regarding his claims.
b. Plaintiff’s First Set of Discovery Requests: Request for Production
29, As part of his requests for production, served on June 15, 2004, Plaintiff
requested the following:

REQUEST NO. 16: Please provide a copy of any written statements that were taken
from anyone regarding the facts of this case.

See Plaintiff’s First Set of Discovery Requests served on June 15, 2004.

30 Inits answers, Camden-Clark made the following response:



RESPONSE: Objection. Work product.  Without waiver of the foregoing

objection, no statement was taken from the plaintiff’s decedent other than that

which is reflected in the medica] records, and no statement was taken from the

plaintiff other than his deposition, q.v.

See Camden Clark’s Return to Plaintiff's First Set of Discovery Requests served on July
15, 2004.

3 I.I Camden-Clark’s answer was simu]taneously false and misleading, It was false,
because Camden-Clark knew that it had taken numerous statements from witnesses as part of its
investigation. It was misleading because Camden-Clark failed to disclose or file a proper
privilege log' regarding its purported work-product claims for the statements in its possession.
Camden-Clark later claimed it had no statements and that nothing was being withheld pursuant
to its objections. See infra at §116-17, 121, 123, 131-32, 135,

32. The identification and substance of witness statements and/or interview
surmnarie; by Camden-Clark were critical factors involved in this case.

33, Tor example, a written stalement by Denise Humphries (“Ms. Humphries™)
exhaustively detailed the timeline of events in the operating room where the events involving
Mrs. Boggs took place and Ms. Humphries’ actions involving her care and treatment of Mrs.
Boggs. See Handwritten Statement of Ms. Humphries dated October 18,2001. Ms. Humphries
made no record of her actions involving Mrs. Boggs in the medical record produced to the
Plaintiff by Camden-Clark, and Camden-Clark provided no further documentation to the
Plaintiff regarding Ms. Humphries® actions,

34.  In another example, a statement piven by Anna Haney (“Ms. Haney™) directly to
Camden-Clark’s Risk Manager, Ms. Johnston, revealed that Dy, Koyawala had attempted, in

Ms. Haney’s words, 1o “get a story together” with other physicians. See Interview of Anna

Haney dated November 1, 2001.



35, In yet another example, a statement taken from circulating nurse Sheila Sleeth
(“Ms. Sleeth”) by Ms. Johnston confirmed that time Indexes had disappeared from Ms. Boggs’
cardiac rhythm strips. Seg Interview of Sheila Sleeth dated October 1 1, 2001,

36.  As will be discussed, infra, at Paragraphs 38 et seq., Camden-Clark repeatedly
failed, even after multiple orders of this couwrt had issued, to timely submit these Important
documents for in camera review or to produce them to the Plaintiff

37.  The result of Camden-Clark’s failure to fairly and fully respond to these written
discovery requests was that factual information was denjed to the Plaintiff to which he was
lawfully entitled unti] just a few weeks before trial, By the time Plaintiff obtained information
and documents to which he had been entitled for over one year, there was no time left io
conduct discovery, depose witnesses, disclose additional experts or theories or {o develop
additional evidence based on what Plaintiff learned from the wrongfully withheld documents.

11. Camden-Clark’s Serial Violations of Court Orders Regarding Discovery

a. Camden-CIark’s_ Failure to Comply with Three Court Orders regarding
Privilege Logs and/or Production of Documents

38. Plaintiff filed motions to compel complete answers to written discovery in this
maiter on several occasions. Hearings on Plaimtiffs motions were held before each judge of
this circuit, on Decernber 20" 2004; May 23" 2005; August 3" 2005; and December 19
2005,

39. At each of the first thyee hearings, the circuit judge? ordered Camden-Clark to
produce a privilege Iog,A pursuant to West Virginia law, of the documents it was withholding

from the Plaintiff pursuant to privilege claims. In the latter two of those three hearings, the

e e

* The first hearing was held before Judge Hill in case 03-C-623 ; the second was held before J udge Reed in case 03-
C-623 and the third and fourth were held before the undersigned Chief Judge in both case 03-C-623 and 0c-C-296.
By previous order of this Court, all discovery taken in one case was held to be operative in the other,

10



Cowrt’s order provided that the documents also be submitted for In camera review and that if
they were not, they should be produced to the Plaintiff,

40. At the first hearing on December 20, 2004, the Court instructed Camden-Clark
to produce a privilege log within thirty (30) days regarding any documents that were responsive
to Plaintiff’s previously served discovery requests,

41. Following the December 20, 2004, hearing, Camden-Clark produced a ‘bare-
bones’ privilege log with tespect to the credentialing file of Manish 1, Koyawala, M.D,
However, it did not produce a privilege log with respect to any other documents it had in its
possession that were responsive to Plaintiff's discovery requests. See Part 1, supra.

42, At the second hearing on May 23" 2005, Plaintiff asked the Cowrt to overrule
all objections raised by Camden-Clark to production of documents that were not included in
any previously filed or prepared privilege log and which were the subject of previously served
discovery requests. The Court declined to do $0, but granted Plaintifs Motion to Compel and
allowed Camden-Clark an additional ten (10) days 1o produce a log or a protective order motion
justifying its non-production. Camden-Clark neither filed a log nor produced the documents to
the Court. It simply ignored the Court’s second Order regarding the subject documents.

43. At the third hearing on August 3" 2005, Plaintiff again asked the Court to
overrule all objections raised by Camden-Clark to production of documents that were not
included in any previously filed or prepared privilege log and which were the subject of
previously served discovery requests and granted Motions to Compel. Once again, the Court
declined to do so and gave Camden-Clark an additional seven (7) days to produce a log and

provide the documents to the Court for in camera review. Once again, Camden-Clark neither

1



produced a log nor produced the documents for In camera review. Once again, Camden-Clark
simply ignored the Court’s third Order regarding the subject documents,

44, After failing to comply with the Court’s third order regarding these issues, the
Plaintiff, for the fourth time, moved to compel production of the previously undisclosed
documents and for sanctions for failure to comply with this Cowrt’s prior Orders. Plaintiff’s
Motion was heard on December 19" 2005, At that time, the Court noted Camden-Clark’s
failure to comply with the prior Court Orders and GRANTED Plaintiff’s Motion for Sanctions,
while taking the nature of the sanctions under advisement.

| 45, Moments before the hearing on December 191 2005, Camden-~-Clark produced
to the Plaintiff and filed with this Court its second purported privilege log in this case. In
addition, Camden-Clark also provided the Court With a large volume of documents in a
banker’s box with two c¢xpandable folders with nincteen individual file folders. Among these
documents were dozens of critical documents about which no prior disclosure had been made,
either to Plaintiff or the Court, despite the repeated orders. See Part L 99 9-28, supra.

b. Camden-Clark’s Failure to Comply with Legal Requirements for
Production of Privilege Log pursuant to Court Order

46, Significantly, the privilege log submitted in December, 2005, after one year and

three court orders had issued did not satisfy the criteria set forth by State ex rel. Allstate

Insurance Company v. Madden, 215 W.Va. 705, 601 S.E.2d 25 (2004) and State ex rel.

Shroades v. Henry, 187 W.Va, 723,421 S.E. 2d 264 ( 1992) with respect to documents claimed

to be privileged based on attorney-client/work-product or the medical peer review protections

of W.Va, Code §30-3C-3. See Second Privilege Log filed by Camden-Clark on December 19,

2005. While the second privilege log does contain columns entitled Description of Document,

Date of Document, Custodian, and Source of Document, it fails to include the reason for

12



creation of the various documents identified. Furthermore, the log lists only & dozen or so
itemis, when hundreds of pages of documents were withheld. Very few of the documents
provided to the Court were specifically identified. Furthermore, Camden-Clark provided no
justification for the documents in question being privileged other than boiler-plate assertions of
attorney-client/work-product protections or peer review.

c. Camden-Clark’s failure to comply with Court Orders after December 19,
2005.

47. Even after Camden-Clark’s submissions and filings on December 19, 2005, it
continued to withhold key evidence from the Plaintiff that was neither specifically identified in
any privilege log submitted to the Plaintiff, or to the Court nor provided to the Court for in
tamera review prior to the trial of this case.

48.  For example, on the first day of trial, counsel for Camden-Clark produced four
additional witness interview summaries prepared by Ms. Johnston, Those interview suminaries
included two of the most important fact witnesses in this case, Nwses Haney and Burns, as well
as scrub tech Charles Weddle and Nurse Betsy Collins. These interview summaries were the
subject of Plaintiffs prior discovery requests and the prior Orders of this Court regarding
production of these documents and/or an appropriately prepared privilege log. Furthermore,
these documents were, once again, in the possession of Ms. Johnston or Camden-Clark’s
counsel.

49. Three of the interview summaries provided key information to Plaintiff
regarding certain aspects his claims, including destruction of documents, attempts to coordinate
stories, falsification of medical records, and negligence. For example, Weddle’s interview
summary specifically recited that he was told to destroy his notes. Burns’ statement stated that

she repeatedly asked 1o have her notes returned to her from Sherry Johnston — notes Camden-

I3



Clark claimed did not exist. Nurse Haney’s interview Summary extensively corroborated her
wlﬁsﬂe~blowing testimony regarding Dr. Koyawala’s attempt to “get a story together” and to
tamper with the medical record. Virtually all of the withheld documentation of what happened
to Mrs. Boggs in the OR, supported Plaintiff’s allegations of negligence in some manner.

50, None of these documents were identified In a privilege log; none were the
subject of a pending protective order motion; none were provided to the Cowrt for in camerg
review prior to the first day of trial; and none were produced to the Plaintiff pursuant to his
discovery requests. Once again, Camden-Clark had fajled to comply with this Court’s Orders
regarding discovery.

51, On the fourth day of trial, Camden-Clark produced a statement from Charlie
Weddle, the day after the jury was told that the such notes had likely been destroyed by
Camden-Clark, based on Camden-Clark’s own internal document stating that Weddle was told
to “get rid of” his copy of the notes and Camden-Clark’s failure to produce any of its own
original or copies of such notes during discovery of this case. See Interview Summary of
Charles Weddle,

52 Once again, the statement referenced in Paragraph 51 were the subject of
Plamtiff’s previous discovery requests and this Court’s three prior court Orders regarding such
documents. However, once again, Camden-Clark failed fo identify this document in any
appropriately prepared privilege log, failed to seek a protective order for such notes, refused to
produce such notes for in camera review, and refused fo provide such notes to the Plaintiff prior
to the fourth day of trial. Opce again, Camden-Clark had failed to comply with this Court’s

Orders regarding discovery,

14






























































































































